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DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the Proposed Decision of
an Admnistrative Law Judge (ALJ) in an appeal by Robert Herndon
(Herndon or appellant) from a three days' suspension from the
position of State Traffic Oficer with the California Departnent of
H ghway Patrol (Departnent). The ALJ found that appellant was
guilty of inefficiency, inexcusable neglect of duty and m suse of
state property and sustained the three days' suspension inposed by
t he Departnent.

The Board rejected the Proposed Decision of the ALJ and

determned to decide the case itself, based upon the record,
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including the transcript, and the witten and oral argunments of the
parties.

After a review of the entire record, the Board revokes the
adverse action

FACTUAL SUMVARY

At the tinme of this adverse action, appellant had been
enpl oyed by the Departnment for twenty-eight years. Appel | ant
received one prior adverse action seven years previous to the
present action for failing to properly secure his radio extender to
his utility belt, causing the extender to fall to the ground. A
radio extender is an electronic device which allows a CHP officer
to communi cate through his car radio while outside of the patro
car. The radi o extender was damaged by passing traffic. Appellant
was assessed a suspensi on of one working day.

On Cctober 23, 1992, the appellant was on duty at 8:15 p.m
when he executed a routine traffic stop on Reed Avenue north of
Lincoln. On this evening, appellant had difficulty transmtting on
his radi o extender. Instead of just turning it on and speaking
into it, appellant had to renove the extender from his utility
belt, take the battery off, and noisten the termnal to get it to
wor K.

Wiile appellant was witing a citation, a vehicle stopped
across the road. A man and worman wal ked across the road and

i nfornmed appel lant that their car battery was getting weak,
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affecting their car lights. They asked appellant to follow themto
t own. Appellant told them to turn off their lights so the
battery woul d recover while he finished witing the citation. Wien
he finished the citation, appellant hurried across the road to tel
the occupants of the inpaired vehicle that he was ready to foll ow
them of f the road. However, just as he got to the other side of
the road, the waiting vehicle noved out into traffic. Appel | ant
quickly returned to his patrol vehicle, made a U-turn, and foll owed
the vehicle with the low battery. Appel I ant was concerned t hat
other traffic comng from behind would not observe the slow noving
car wwth dimmng |ights.

After driving some two to three mles, appellant realized the
extender was not on his belt. After appellant conpleted escorting
the car wwth the |low battery to town, appellant checked the patrol
vehicle for the extender but did not locate it. He then nade a U
turn and drove back to the location of the original stop. There he
found the danaged extender on the side of the road.

Appel l ant believes he was putting the extender in the hol der
either as he was crossing the road toward the vehicle with the | ow
battery or on the way back. The noise of passing traffic covered
t he sound of the extender hitting the pavenent. Appel | ant
called the Sergeant on duty and inforned himof the incident. The

ext ender was damaged beyond repair.
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Appel lant's Sergeant recommended adverse action against
appel l ant based on his belief that appellant had placed his
extender on the roof of the patrol car and then driven off w thout
securing it. The penalty recommended was a one working day
suspensi on. Apparently, a one working day suspension is the
discipline normally nmeted out by the Departnent when an officer is
found to be guilty of inexcusable neglect of duty resulting in the
| oss or damage of a radi o extender.

Appellant was charged with a violation of GGovernnment Code
Section 19572 subdivisions, (c) inefficiency, (d) inexcusable
neglect of duty, and (p) msuse of state property for the
destruction of his state issued radio extender. The original
recommendation was nodified by the Departnent to a three working
days' suspension because of appellant's prior adverse action for
negligently losing his radi o extender.

| SSUE

Dd appellant's 1loss of his radio extender constitute
i nefficiency, inexcusable neglect of duty and/or msuse of state
property under Government Code section 19572, subdivisions (c) (d)
and (p)?

DI SCUSSI ON

There is little dispute between the parties about the facts of

this case. The Sergeant who originally recommended adverse action

originally believed that appellant |ost the extender
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because he left it on the roof of his vehicle. However, the
Departnent did not charge appellant with this clearly negligent
action. Instead, the Departnent charged appellant with failing to
secure the extender to his utility belt "while wal king across the
roadway to assist a distressed notorist.”

The Board has reviewed the facts of this case and finds that
appel lant is not guilty of any of the charges | evied agai nst him

| nef ficiency

Appellant's actions in losing the radio extender do not
constitute "inefficiency." The Board addressed the neaning of
i nefficiency under Governnment Code section 19572, subdivision (c)

in Robert Boobar (1993) SPB Dec. No. 93-21. |In Boobar, as here, a

CHP officer was charged with losing his radio extender. The Board
held that the |oss of Boobar's radi o extender was not inefficiency
because:

[i]nefficiency . . . generally connotes a continuous
failure by an enployee to neet a level of productivity
set by other enployees in the sane or simlar position

In sonme instances, an enployee's failure to produce an
intended result with a mninmum of waste, expense or
unnecessary effort may also constitute "inefficiency"
for purposes of discipline under subdivision (c). I d
at 10-11. o

In the instant case, as in Boobar, the charged m sconduct

cannot be construed as "inefficiency." The charge of inefficiency

is dismssed.
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M suse of State Property

Appellant is charged with msuse of state property in
connection with the loss and resulting destruction of his radio
extender. The charge of msuse of state property was discussed in
Boobar as fol |l ows:

The charge of "msuse of state property" under

CGovernment Code section 19572, subdivision (p) generally

inplies either the theft of state property or the

intentional use of state property or state tine for an
i nproper or non-state purpose often, but not always,

i nvolving personal gain . . ."Msuse of state property"
may also connote inproper or incorrect use, or
m streatnment or abuse of state property. I1d. at 11-12.

In the present case, appellant's loss of his radio extender
does not fall into any of the above categories nor has the
Departnent set forth any rationale for including this |oss under
the heading of msuse of state property. The charge of m suse of
state property is dismssed.

| nexcusabl e Negl ect of Duty

Appel l ant was not inexcusably negligent in the performance of
his duties the day the extender was danmaged. The Departnent argues
that appellant's actions fit wunder the rubric of inexcusable

neglect of duty neaning "an intentional or grossly negligent

failure to exercise due diligence in the performance of a known

official duty" as defined in Qubser v. Dept. of Enploynent (1969)

271 Cal. App. 2d 240, 242 (enphasis added by respondent).
Appellant's actions do not rise to the level of gross negligence.

Appel lant failed to secure the extender to his
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belt while hurrying to assist a distressed notorist. Appellant's
actions constitute mnor carel essness at nost.

Nor can the Board say on these facts that appellant's actions
were i nexcusabl e. Appellant's hurried actions were sincerely
motivated by his intention to protect a distressed notorist.® The
charge of inexcusable neglect of duty is dismssed.

Considering the nature of the conduct, we find the fact that
appellant had failed to secure a radio extender seven years
earlier, an incident too renote in time to have relevance to this
case.

CONCLUSI ON

For all of the reasons set forth above, the adverse action of

t hree days' suspension is revoked.
ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case and pursuant to Covernnent Code
Sections 19582 and 19584, it is hereby ORDERED t hat:

1. The adverse action of a three days' suspension is revoked.

This is not to say that the loss of a radio extender may never
rise to the level of inexcusable negligence. It is just that these
facts do not support such a finding.
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2. The California H ghway Patrol shall pay to appellant
Robert Herndon all back pay and benefits that woul d have accrued to
hi m had he not been suspended.

3. This matter is hereby referred to an Admnistrative Law
Judge and shall be set for hearing on witten request of either
party in the event the parties are unable to agree as to the salary
and benefits due appellant.

4. This decision is certified for publication as a

Precedenti al Decision pursuant to Governnent Code section 19582.5.

STATE PERSONNEL BQOARD

Ri chard Carpenter, President
Alice Stoner, Vice President
Lorrie Ward, Menber

Fl oss Bos, Menber

Alfred R Villal obos, Menber

* * * * *

| hereby certify that the State Personnel Board made and
adopted the foregoing Decision and Order at its neeting on

February 1, 1994.

GLOR A HARVON
doria Harnon, Executive Oficer
St at e Personnel Board




